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PRACTICAL LAW BANKRUPTCY

Expert Q&A on 2017 Bankruptcy Trends

An Expert Q&A with Gary L. Kaplan of Fried, 
Frank, Harris, Shriver & Jacobson LLP and 
Frank A. Oswald of Togut, Segal & Segal LLP 
discussing their views on recent bankruptcy 
trends and cases that may impact the future 
bankruptcy landscape.

Bankruptcy cases are on the rise once again and debtors, creditors, 
and their counsel are focused on ways of restructuring while 
maximizing recoveries for all constituents. Practical Law asked 
Gary L. Kaplan of Fried, Frank, Harris, Shriver & Jacobson LLP and 
Frank A. Oswald of Togut, Segal & Segal LLP for their thoughts 
on recent bankruptcy trends and cases that may impact the future 
bankruptcy landscape.

WHICH SECTORS AND INDUSTRIES ARE SEEING THE 
GREATEST NUMBER OF COMPANIES UNDERGOING 
BANKRUPTCY OR RESTRUCTURING?

Oswald: Right now, the industries seeing the greatest number of 
distressed companies undergoing bankruptcy and restructuring 
procedures are the oil and gas, retail, healthcare, and maritime and 
shipping industries.

Regarding the retail industry, the drivers of distress are the 
popularity of online shopping and the built-in costs associated with 
maintaining brick and mortar retail locations. Sustaining a large real 
estate footprint while consumer preferences shift to online shopping 
has negatively impacted sales and has made it increasingly difficult 
for these brick and mortar retail companies to compete (See Practice 
Note, Retail Industry Bankruptcies: Overview (w-001-4403))

The oil market downturn continues to be a driver of distress in the 
oil and gas industry, and along with turbulence in the commodity 
markets, is also a driver of distress in the maritime and shipping 
industry. While oil prices have appeared to stabilize, therefore 
slowing the pace of restructurings of oil and gas companies 
(and related business), we are continuing to see restructurings of a 

number of companies in those industries. This is because smaller oil 
and gas companies do not have large cash reserves and have had 
more difficulty weathering the down turn in the oil market. In 2017, 
two maritime and shipping Chapter 11 cases, In re Toisa Limited, et al. 
(Case No. 17-10184) and In re Ultrapetrol (Bahamas) Limited (Case 
No. 17-22168), have already been filed in the US Bankruptcy Court 
for the Southern District of New York (SDNY). The pleadings in both 
cases indicate that the downturn in the oil market contributed to 
the companies’ need for bankruptcy protection (see Practice Note, 
Distressed Investor Considerations in E&P Oil and Gas Restructurings 
(w-001-8965)).

WHAT ARE THE CURRENT ISSUES OF  
IMPORT TO SECURED CREDITORS  
IN LARGE CHAPTER 11 CASES?

Kaplan: A big concern for secured creditors is the bankruptcy 
courts’ treatment of make-whole or yield maintenance provisions 
in loan agreements. Make-whole provisions provide lenders with 
payment protection against a loan being paid off early by a borrower. 
In the current low interest rate environment, a number of debtors 
refinanced their secured debt in bankruptcy to obtain lower interest 
rates and avoid paying a make-whole that would otherwise be due. 
Courts have historically held that, absent explicit terms in the loan 
documents providing for the payment of a make-whole when a loan 
accelerates due to bankruptcy, no make-whole will be due if the 
debt is repaid while the borrower is in bankruptcy (see Practice Note, 
Treatment of Make-Whole and No-Call Provisions in Bankruptcy 
(5-506-1316)).

The Second Circuit Court of Appeals is currently hearing an appeal 
of a decision by SDNY Bankruptcy Judge Drain in MPM Silicones, LLC, 
which was affirmed by the District Court, where the Court held that 
the secured debt automatically accelerated when the debtor filed for 
bankruptcy and therefore, there was no “prepayment” triggering the 
make-whole provision of the notes (see 2014 WL 4436335 (Bankr. 
S.D.N.Y. Sept. 9, 2014)).

In Energy Future Holdings Corp., the Third Circuit Court of Appeals 
reversed the decision of the bankruptcy court that had held that 
a make-whole premium was not due because the notes did not 
explicitly provide for payment of a make-whole on acceleration 
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(see Delaware Trust Co. v. Energy Future Intermediate Holding Co., LLC, 
842 F.3d 247 (3d Cir. 2016)). In its ruling, the Third Circuit held that 
absent clear language to the contrary, lenders will receive the benefit 
of their bargain and are entitled to a make-whole premium (see Legal 
Update, In re Energy Future Holdings Corp.: Third Circuit Reverses 
and Requires EFIH to Pay Make-Whole Claims (w-004-8130)).

Secured creditors will have to consider these two decisions when 
drafting language in loan agreements. Depending on how the 
Second Circuit rules:

�� Secured creditors will also have to consider whether to push a 
debtor to file in Delaware rather than New York.

�� Debtors and unsecured creditors may push for filings in New York 
to avoid the payment of potentially substantial make-wholes.

WHAT TRENDS ARE YOU SEEING IN CROSS-BORDER 
OR MULTI-JURISDICTIONAL BANKRUPTCIES?

Oswald: Due to the international nature of both the oil and gas, 
and maritime and shipping industry, restructuring professionals 
are obtaining greater exposure to international insolvency regimes, 
and are dealing with estate assets located in multiple jurisdictions. 
A big issue for companies in these industries will be whether or not 
they seek the protection of the US bankruptcy system (if they can 
satisfy the venue and jurisdiction requirements to do so) or file in a 
foreign jurisdiction. The US is a debtor-friendly jurisdiction, which 
allows the owners of foreign companies to continue to run their 
businesses as debtors-in-possession. International restructuring 
regimes, however, are not always debtor-friendly, and if forced to file 
in these jurisdictions, the company may be at the mercy of a trustee 
or a liquidator. Therefore, it is critical for some companies to qualify 
to file for bankruptcy in the US.

WHAT ARE SOME NOTABLE BANKRUPTCY OR 
RESTRUCTURING DECISIONS THAT HAVE COME  
DOWN IN RECENT MONTHS? WHAT WILL BE THE 
IMPACT OF THESE CASES?

Kaplan: There are a few recent notable decisions that will have a 
significant impact on restructurings. First, the US Supreme Court 
recently issued its decision in Czyzewski v. Jevic Holding Corp. (In re 
Jevic Holding Corp.), where it held that bankruptcy courts cannot 
authorize a structured dismissal of a Chapter 11 case that provides 
for distributions to creditors in violation of the absolute priority 
rule (2017 WL 1066259 (U.S. Mar. 22, 2017)). In the near term, we 
are likely to see some debtors test the boundaries of this decision 
through creative structuring efforts. Over time, the prohibition on 
structured dismissals may result in a greater number of Chapter 
7 cases and a larger number of liquidations done outside of the 
bankruptcy process (see Practice Note, The Chapter 11 Gift Plan 
Strategy: Impact of Jevic Decisions on Gift Plans (1-517-1538)).

Second, the Second Circuit is considering the appropriate interest 
rate for secured creditors being crammed down under a plan. In 
addition to the make-whole issue discussed above in MPM Silicones, 
LLC, Judge Drain determined that a Chapter 11 debtor can compel 
classes of secured creditors that reject a plan to receive replacement 
notes with below-market interest rates in full satisfaction of their 
claims. The SDNY District Court affirmed Judge Drain’s use of the 

US Supreme Court’s “Till” formula approach to determine that 
the present value test is satisfied with an interest rate of a risk-free 
base rate, plus a risk premium that reflects only the repayment risk 
associated with the debtors (that is, the interest rate need not include 
any profits, costs, or fees) (see Till v. SCS Credit Corp., 541 U.S. 465 
(2004)). The SDNY District Court agreed with the bankruptcy court’s 
use of a seven year US Treasury note rate as the risk-free base rate. 
However, this issue is now on appeal and if the Second Circuit affirms 
this decision, secured creditors will face a much higher risk of being 
crammed down or threatened with a cramdown.

Third, the Second Circuit recently issued an important decision 
overturning an interpretation of the Trust Indenture Act that limited 
out-of-court restructurings absent consent of every single noteholder. 
In Marblegate Asset Management v. Education Management Corp., 
the SDNY District Court interpreted Section 316(b) of the Trust 
Indenture Act to impose limits on out-of-court restructurings that 
harm bondholders’ practical ability to receive payment, not just their 
legal right to payment, unless all bondholders consent (see 111 F. 
Supp. 3d 542 (S.D.N.Y. 2015)). Shortly thereafter, a similar decision 
was issued in Meehancombs Global Credit Opportunities Funds, 
LP v. Caesars Entertainment Corp., holding that an amendment to 
strip parent guarantees deprived bondholders of their practical 
ability to recover payment, and thus required unanimity (80 F. Supp. 
3d 507 (S.D.N.Y. Jan. 15, 2015)). The Second Circuit overturned the 
SDNY District Court and concluded that Section 316(b) of the Trust 
Indenture Act was intended to prohibit formal modifications to core 
payment terms, such as principal amount, interest rate, and maturity 
date, without the consent of all bondholders, but did not “go further 
by banning other well-known forms of reorganization.…” (Marblegate 
Asset Mgmt., LLC v. Education Mgmt. Corp., 846 F.3d 1 (3d Cir. 2017); 
see Legal Update, Marblegate Asset Management v. Education 
Management: Second Circuit Reverses SDNY and Clarifies Right 
to Payment Under Section 316(b) of the Trust Indenture Act 
(w-005-5852)).

Oswald: I would also highlight two additional notable cases. First, 
Elliott v. General Motors LLC (In re Motors Liquidation Co.), increases 
the notice requirement regarding section 363 sales (829 F.3d 135 
(2d Cir. 2016)). The Second Circuit held that plaintiffs, who held 
known potential claims, were entitled to actual notice of a section 
363 sale and not simply publication notice and that enforcing a 
sale order without providing actual notice would violate procedural 
due process. Because of this decision, sellers must insure that they 
practice careful diligence to identify creditors that require actual 
notice so that the sale can benefit from the “free and clear” benefits 
afforded to section 363 sales.

Additionally, the Sports Authority bankruptcy case brings up 
important issues relating to creditors’ ability to maintain their 
interests in consigned inventory. A creditor recently brought a legal 
malpractice lawsuit against its counsel for failing to advise it to file a 
Uniform Commercial Code (UCC) statement to preserve and perfect 
its claim in consigned inventory in a bankruptcy proceeding. The 
failure to file a UCC statement led the creditor to lose its rights to 
ownership interest in certain consigned inventory and sale proceeds. 
As the retail industry continues to struggle, this case is an important 
reminder to creditors to file a UCC statement to protect their interest 
in consigned inventory. 
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WHAT TRENDS AND DEVELOPMENTS DO YOU EXPECT 
TO SHAPE THE BANKRUPTCY AND RESTRUCTURING 
LANDSCAPE OVER THE NEXT 12 MONTHS?

Oswald: Over the next 12 months there will likely be more companies 
seeking bankruptcy protection as opposed to pursuing out-of-court 
restructuring options. This shift towards bankruptcy will be driven 
by an increase in interest rates. Despite interest rates hovering at 
near historic lows, the slightest rise in interest rates in the US will 
positively correlate with an increase in the number of companies that 
file for bankruptcy because out-of-court restructurings will become 
too expensive and impractical.

Kaplan: I am not convinced that we will see a near term uptick in 
restructuring activity. We are in a time of significant uncertainty. 

On the positive side, many economic indicators are very favorable; 
there is a substantial amount of liquidity in the markets, and even 
with near term increases in interest rates, rates will likely remain 
near historical lows this year. On the other hand, companies are 
still trying to assess both the repercussions of Brexit and whether 
other EU countries will follow the UK’s lead. On the domestic front, 
there is significant uncertainty about what changes we will see in 
our free trade agreements and in tax policy, both of which may have 
a significant impact on importers (and exporters). In light of this 
uncertainty and given the overall strength of the US economy, while 
we will likely continue to see significant distress in retail and some 
of the industries identified above, the next 12 months may yield a 
slowdown in restructuring activity as a whole while investors wait for 
more clarity to develop.


